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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JAMES A. WHITTAKER 


Vv. 


WINFRED OVERHOLSER, 
Supt., St. Elizabeths 
Hospital 


No. 83-61 


Date HABEAS CORPUS DOCKET 


1961 Proceedings 


Apr. 18 Petition for writ of habeas corpus & affidavit of poverty 
without prepayment of costs; filed. 


Apr. 18 Order authorizing filing & directing respondent to show cause 
on or before the seventh day after service, ‘(signed 4-17-61) 
Youngdahl, J. (N) (Micro 4-19- 61). 


Apr. 20 Rule to show cause & copies issued; served: 4- 21-61 


Return and answer of respondent to writ of habeas corpus 
c/m 4/27/61 Ex, A, App. Oscar Altschuler, Asst. U.S. Atty. 


Order dismissing petition & discharging rule to show cause 
(N) Youngdahl, J. 


Application of petitioner for leave to appeal; filed. 


Leave to appeal without prepayment of costs. granted (N) (fiat) 
Youngdahl, J. 


Motion of petitioner for appointment of counsel; affidavit of 
poverty; filed. 


Order appt'g Joseph C. V. Ferrusi to represent the petitioner. 
(N) Youngdahl, J. 


[ Filed April 18, 1961] 
PETITION OF WRIT OF HABEAS CORPUS 

1. Your petition, James A. Whittaker would respectfully represent 
into this Honorable Court, that he is restrained of his liberty and illegally 
confined in St. Elizabeth Hosp., Washington, D.C. by Dr. Winfred Over- 
holser, Superintendent of said institution. 

2. Your petitioner avers that he is of sound mind as he does not 
suffer from schizophrenic reaction, chronic undifferentiated type nor 
delusion, nor hallucinations and neather dementia precox with paranoid 


tendencies, but at all times able to know right from wrong. 


3. Petitioner states it was conspiracy that caused his confindment 


in St. Elizabeth hospital; after appeal court reversed his conviction, and 
found petitioner not guilty. Court of Appeal 15,559 in July, 1960 after 
which the court had petitioner confined for hospital treatment, Title 24- 
Code 301, petitioner states he has twice been tried and the courts twice 
misconstrued the law, causing petitioner life to be twice in jeopardy. 
Petitioner also states: it was prejudice by the D.A. that brought on his 
being sent to St. Elizabeth Hospital for treatment, petitioner states the 
Government had no case against petitioner. Petitioner states he has been 
deprived of life liberty, and twice subject to cruel punishment inflicted. 
Petitioner states: the enumeration in the Constitution has been construed. 
Therefore petitioner should be granted leave to dispute the co-respondents. 
Petitioner ask the Courts for justice and the rights of law; to prove he is 
of sound mind and not danger to self or society, petitioner ask the Court 
to appoint him counsel. Also petitioner ask the Honorable Courts to 
appoint private doctor to diagnosis petitioner, and prove all said is with 
truth to the Honorable Courts. Petitioner ask for Dr. Lawerance Schilt, 
address 10620 Georiga Ave. Silver Spring, Md. who is not a member of 
this hospital. Petitioner thanks the Honorable Courts. 

signed, James A. Whittaker 
[ Jurat dated April 4, 1961] 


ne 


[ Filed April 18, 1961] 


ORDER AUTHORIZING FILING AND DIRECTING 
RESPONDENT TO SHOW CAUSE | 


It is this 17th day of April, 1961, | 

ORDERED that the petition be filed without prepayment of costs. 

IT IS FURTHER ORDERED that the respondent either in person 
or by counsel appear in the Court on or before the 7th day after service 
of a copy of this order and of the petition upon him and make return to 

said petition and show cause, if any he has why the Writ of Habeas Corpus 

should not issue. | 

Ir IS FURTHER ORDERED that the respondent serve on the peti- 
tioner by mail a copy of his answer to this rule. | 

The Clerk is directed to furnish the United States Marshal witha 
copy of this order and of the petition for the purpose of making such 


service. 


/s/ Luther W. Youngdahl 
J 


UDGE 


| Filed April 25, 1961] 


U.S. MARSHAL'S RETURN OF SERVICE. 
United States of America 
District of Columbia 


I hereby certify and return that I served the annexed Order - Petition 
on the therein-named Winfred Overholser, Supt., St. Elizabeths Hospital 
by handing to and leaving a true and correct copy thereof with Mrs. B. M. 
Knott, Secty., personally at St. Elizabeths Hospital in the said District at 
10:45 a.m. on the 2ist day of April, 1961. | 


= * * x [Stamp:] Dudley G. Skinker 
* United States Marshal 

By: /s/ Robert | C. Mentz, 
Deputy 


* 


[ Filed April 28, 1961] 


RETURN TO ORDER TO SHOW CAUSE WHY WRIT 
OF HABEAS CORPUS SHOULD NOT ISSUE 


The return and answer of Dr. Winfred Overholser, Superintendent, 
Saint Elizabeths Hospital, to the petition of James A. Whittaker on an 
order of the Court authorizing filing and directing respondent to show 
cause why a writ of habeas corpus should not issue. 

1. The petitioner, James A. Whittaker, alleges in effect that he 
is restrained of his liberty and illegally confined in Saint Elizabeths 
Hospital, Washington, D. C. The respondent admits that the petitioner 
is confined in Saint Elizabeths Hospital, but denies that such detention 
is illegal. 

The petitioner, James A. Whittaker, was readmitted to Saint 
Elizabeths Hospital on October 18, 1960, by order of the United States 
District Court for the District of Columbia, pursuant to the provisions 
of Title 24, Section 301 of the District of Columbia Code, as amended, 
after having been found not guilty by reason of insanity on a charge of 
Rape and Indecent Sexual Act (Criminal Number 674-59). 


Certified copies of his commitment papers are attached hereto, 


marked Exhibit VAN, and prayed to be read as a part of this return. 
2. The petitioner, James A. Whittaker, does not allege that the 


respondent is arbitrary and capricious in not certifying him for release 
from the hospital. 

3. During this petitioner's period of confinement in Saint Elizabeths 
Hospital, he has been under the care and observation of the respondent, 
as well as other members of the medical staff of Saint Elizabeths 
Hospital, skilled in the care, diagnosis, and treatment of nervous and 
mental disorders, who are of the opinion that he has not recovered from 
his abnormal mental condition, Acute Brain Syndrome Associated with 
Intoxication. Alcohol Intoxication. (Clinic: Syphilis), and requires 
further treatment before he can be certified as not dangerous to himself 


or others within the reasonable future if released into the community. 


5 
WHEREFORE, the premises considered, the re spondent prays that 


the writ of habeas corpus should not issue. | 
/s/ Winfred Overholser, M.D. 
Superintendent 
Saint Elizabeths Hospital 
DISTRICT OF COLUMBIA, ss: | 
I, Dr. Winfred Overholser, solemnly swear that I am Superintendent 
of Saint Elizabeths Hospital, have read the foregoing return and answer by 
me subscribed, know the contents thereof, and verily believe the same to 
be true. | 
I hereby certify that a copy of the foregoing return and answer has 
been sent this date to the petitioner. 


[Appearance of Oscar Altshuler /s/ Wintred Overholser, M.D. 


entered this 28th day of April Superintendent 
1961.] Saint Elizabeths ee 


[| Jurat dated April 27, 1961] 


[ Filed April 28, 1961] 
ORDER OF COMMIT MENT 

The defendant in the above-entitled cause having been found not 
guilty by reason of insanity by the jury duly impanelled | in said cause, 
it is by the Court this 18th day of October, 1960, pursuant to Section 301, 
Title 24, District of Columbia Code, as amended August 9, 1955, 

ORDERED that the defendant, James A. Whittaker, be confined in 
Saint Elizabeths Hospital. | 

/s/ Joseph G. McGartaghy 
JUDGE | 


[ Jurat dated April 24, 1961] 


| Filed May 9, 1961] 


ORDER 
This matter having come before the Court on a petition for a writ 
of habeas corpus, the order to show cause, and the return and answer 
thereto, and upon consideration by the Court of the aforementioned, it is 
by the Court this 9th day of May, 1961, 
ORDERED that the petition for a writ of habeas corpus be dis- 
missed and the rule to show cause discharged. 


/s/ Luther W. Youngdahl 
JUDGE 
| Certificate of Service] 


a 


MOTION FOR APPOINTMENT OF COUNSEL 
I, James A. Whittaker, appeal to the Honorable Court beseeching 
the appointment of counsel to represent me in my case. 
(My Court Case Number is 674-59). 
/s/ James A. Whittaker 
[ Jurat dated June 6, 1961] 


i 


[ Filed June 5, 1961] 
NOTICE OF APPEAL 
Leave to appeal without prepayment of costs granted 
James A. Whittaker, Appellant 


St. Elizabeth Hospital /s/ Luther W. Youngdahl 


JUDGE 6/7/61 
Attorney, None 
Whittaker vs. Overholser, H.C. 83-61 
Rule to show cause, 
Rule discharged and writ denied, premature Aprial 28-61 
Youngdahl, 


Rule to show cause, 
Dismissing petition, and discharging rule to show 
cause, May 9, 61 Youngdahl, 
0 
Rule to show cause, 
ORDER 

This matter come before the Court ona Petition for a Writ of 
Habeas Corpus, the Order to Show Cause, and the Return and Answer 
thereto, and upon consideration by the Court of the aforementioned, it 
is by the Court _ day of May, 1961 ! 

Order that the Petition for a Writ of Habeas Corps be dismissed 
and the rule to show cause discharged, 
(above order undated, Post Mark May 9, 61). | 


I, the above-named appellant hereby appeal, to the United States 
| 


Court of Appeals for the District of Columbia, 

From the above-stated Judgment. 
/s/ James A. Whittaker 
[ Jurat dated May 29, 1961] 


[ Filed June 28, 1961] 
MOTION FOR APPOINTMENT OF COUNSEL 
I, James A. Whittaker, appeal to the Honorable Court beseeching 
the appointment of counsel to represent me in my case. | 
(My Court Case Number is 674-59). : 
/s/ James A. Whittaker 
[ Jurat dated June 6, 1961] 


[ Filed June 28, 1961] 


AFFIDAVIT OF FORMA PAEPUSIS, 
DISTRICT OF COLUMBIA 


Personally appeared before me the under signed authority in and 
for the jurididiction aboved mentioned, 

James A. Whittaker, whoe states on oath that he is a citizen of the 
United States, that he is the petitiones, in this cause that he is entitled 
to the relief asked for in his petition, 

That he is unable to pay the costs or make securities for the same 
thereof, that he asks this Honorable Court to grant him the premission 
for a appointment counsel in his motion. 


/s/ James A. Whittaker 
Petitiones 


[| Jurat dated June 26, 1961] 


ae 


| Filed June 30, 1961] 
ORDER 
Upon consideration of the request of James A. Whittaker that counsel 
be appointed to represent him, it is this 30th day of June, 1961, 
ORDERED that Joseph C. V. Ferrusi is hereby requested to rep- 


resent James A. Whittaker in this proceeding. 


/s/ Luther W. Youngdahl 
JUDGE 


BRIEF FOR APPELLEE 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16481 


James A. WHITTAKER, APPELLANT 
| 
Vv. | 
WINFRED OVERHOLSER, SUPERINTENDENT, SAINT 
ELIzABETHS Hospitau, APPELLEE 


| 
APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


"DAVID Cc. ACHESON, 
United States Attorney. 
i | NATHAN J. PAULSON, 
| OSCAR ALTSHULER, 
| ABBOTT A. LEBAN, 
Assistant United States Attorneys. 
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No. 16481 
QUESTIONS PRESENTED 

In the opinion of appellee, the question presented is: 

On petition for writ of habeas corpus filed by a patient six 
months after his commitment upon a verdict of not guilty by 
reason of insanity, did the District Court err in dismissing the 
petition without hearing where (1) the petition was incon- 
clusive in regard to appellant’s freedom from an abnormal 
mental condition rendering him potentially dangerous; (2) 
appellant at no time alleged that appellee had been arbitrary 
and capricious in refusing to certify him for release; and (3) 
appellee’s sworn return, which was untraversed, reported that 
appellant was still suffering from abnormal mental condition 
to a degree that appellee was unable to certify him for release’ 


@ ’ 


The petition for writ of habeas corpus was properly dismissed 


without hearing, 
A. The standards of eligibility for release under D.C. Code 


B. The petition for writ of habeas corpus was at best incon- 
clusive as to appellant’s eligibility for release; it war- 
ranted no more than issuance of the order to show cause 
why the writ should not issue. 

C. The return to the show cause order and the petition 
did not raise an issue of material fact requiring issuance 
of the writ and hearing of the petition 

D. Appellant’s failure to traverse the return or otherwise put 
appellee’s conclusions in issue, and failure to amend or 
supplement his petition to charge appellee with arbi- 
trariness and capriciousness in refusing to certify eligi- 
bility for release, warranted acceptance of the return as 
true and dismissal of the petition. 


TABLE OF CASES 


Brown v. Allen, 334 U.S. 443 (1952) 

Crowley v. Christensen, 137 U.S. 86 (1890) 

Curry v. Overholeer, 109 U.S. App. D.C. 283, 287 F. 2d 137 (1960).- 

Darr v. Burford, 339 U.S. 200 (1950) 

Durham v. United States, 94 U.S. App. D.C. 228, 214 F. 2d 862 (1954). 
*Fielding v. Overholeer, 106 U.S. App. D.C. 23, 268 F. 2d 898 (1959) -- 


Hough v. United States, 106 U.S. App. D.C. 192, 271 F. 2d 458 (1959). 
Lewis v. Overholser, 107 U.S. App. D.C. 83, 274 F. 2d 592 (1960).--- 
*Overholser v. Leach, 103 U.S. App. D.C. 289, 257 F. 2d 667 (1958), 
cert. denied, 359 U.S. 1013 (1959) 9, 
Overholeer v. Lynch, 109 U.S. App. D.C. 404, 288 F. 2d 388, cert. 
granted, 366 U.S. 958 (1961) 
Overholser v. Russell, 108 U.S. App. D.C. 400, 283 F. 2d 195 (1960)-- 
Ragsdale v. Overholser, 108 U.S. App. D.C. 208, 281 F. 2d 943 (1960)_ 
Starr v. United States, 105 U.S. App. D.C. 91, 264 F. 2d 377, cert. 
denied, 359 U.S. 936 (1959) 
*Stewart v. Overholser, 87 U.S. App. D.C. 402, 186 F. 2d 339 (1950).. 
12, 15, 
*Tatem v. United States, 107 U.S. App. D.C. 230, 275 F. 2d 894 (1960)- 


Cases or authorities chiefly relied upon are marked by asterisks. 
cm 
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United States v. American Ry. Express Co., 265 U.S. 425 (1924) 
*United States ex rel. Yong v- Shaughnessy, 194 F. 2d 474 (2d Cir. 
4952) nn --- nwo nnn nnn nner 
Walker v. Johnston, 312 U.S. 275 (1941) 
Whittaker v. United States, 108 U.S. App. D.C. 268, 281 F. 2d 631 


§ 22-350k (a)... ------------------"° 
Title 24 District of Columbia Code (Supp. VIII, 1960): 


Committee on Nomenclature and 
STICAL MaNvaL, MENTAL Di- 


onpgrs 14-5, 16 (1952) 
Krash, The Durham Rule, 70 Yarz L. J. 905, 944 (1961) 
Norzs & Kous, Movrrn Crinicat Psycutarey 170-1 (5th ed. 1958). 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16481 
James A. WHITTAKER, APPELLANT 
v. 


Wuvrrep OVERHOLSER, SUPERINTENDENT, SAINT ELizaBETHS 
Hospital, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

Following this Court’s reversal and remand in Whittaker 
v. United States, 108 US. App. D.C. 268, 281 F. 2d 6381 
(1960), upon a second jury trial * appellant was found not 
guilty by reason of insanity and, by order of commitment 
entered October 18, 1960 (J.A. 5), confined in St. Eliza- 
beths Hospital pursuant to D.C. Code § 24-301(d) (Supp. 
VIII, 1960), infra, p. 5. 

On April 18, 1961, the District Court authorized appellant 
to file, without prepayment of costs, & petition for writ of 
habeas corpus (J. A. 2). The petition alleged, first, that 
appellant was “restrained of his liberty and illegally confined 


2 For taking indecent liberties with a four-year old female child (D.C. 
Code §22-8501(a) (1951)), and for assault with intent to commit carnal 
Jmowledge, as a lesser inctuded offense of carnal knowledge (D.C. Code 
3 22-2801 (1961)), of the same four-year old female child. See Joint 
Appendix, p. 1, Whittaker v. United States, No. 15559, D.C. Cir. 


a) 


2 


in St. Elizabeths’ by appellee, the Superintendent of that insti- 
tution (J.A. 2). Appellant was next very meticulous in fram- 
ing his allegations of present soundness of mind: 


Your petitioner avers that he is of sound mind as 
he does not suffer from schizophrenic reaction, chronic 
undifferentiated type nor delusion, nor hallucinations 
and neather [sic] dementia precox with paranoid 
tendencies, but at all times able to know right from 
wrong. (J.A. 2.) 

The petition requested an opportunity “to prove he is 
of sound mind and not danger to self or society [sic]” (J.A. 
2), and in this connection prayed for appointment of coun- 
sel and a “private doctor to diagnosis [sic] petitioner.” * 
The court below, upon filing of the petition, forthwith en- 
tered an order directing appellee to make return and show 
cause why the writ of habeas corpus should not issue (J.A. 3). 

On April 28, 1961, appellee filed a sworn return admitting 
the restraint but denying its illegality (J.A. 4-5). The re- 
turn did not join issue on the factual allegations of the peti- 
tion, as it did not deny that appellant was not suffering 
from any of the. diseases or symptoms therein enumerated ; 
nor did it deny appellant’s allegation of ability to know 
Tight from wrong. Instead, after reference to the insanity 
commitment order of the District Court, the following new 
matters were set up: 

[2.] The petitioner, James A. Whittaker, does not 
allege that the respondent is arbitrary and capricious 
in not certifying him for release from the hospital. 

[3.] During this petitioner’s period of confinement 
in Saint Elizabeths Hospital, he has been under the 
care and observation of respondent, as well as other 
members of the medical staff of Saint Elizabeths Hos- 
pital, skilled in the care, diagnosis, and treatment of 
nervous and mental disorders, who are of the opinion 


*The petition contained other allegations and conclusions, but they are 
irrelevant here and not relied upon by appellant's court-appointed counsel 
in this Court. 


(f) 
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that he has not recovered from his abnormal mental 
condition, Acute Brain Syndrome Associated with In- 
toxication. Alcohol Intoxication. (Clinical: Syph- 
ilis), and requires further treatment before he can 
be certified as not dangerous to himself or others 
within the reasonable future if released into the 
community. (J.A. 4.) 


Appellant thereafter failed to traverse or otherwise put in 
issue the above conclusions of appellee, nor did he amend or 
supplement his petition with allegation that the failure of 
appellee to certify appellant for release was arbitrary and 
capricious. 

On May 9, 1961, upon consideration of the pleadings, the 
District Court summarily dismissed the petition for writ of 
habeas corpus and discharged the order to show cause (J.A. 6). 
Though no reason for the dismissal appears on the face of the 
court’s order, appellant is correct in his representation (Br. at 
3) that the presiding judge endorsed the file jacket: “Rule dis- 
charged & writ denied, premature. Youngdahl, J.” 

It is from the dismissal of the petition that the present appeal 


is taken, appellant having been authorized by the lower court 
to proceed on appeal without prepayment of costs (J.A. 6). 


STATUTES INVOLVED 
Title 28 United States Code (1958) provides in applicable 
part: 
§ 2241. Power to grant writ 
(a) Writs of habeas corpus may be granted by the 
Supreme Court, any justice thereof, the district courts 
and any circuit judge within their respective jurisdic- 
tions. The order of a circuit judge shall be entered in 
the records of the district court of the district wherein 
the restraint complained of is had. 
(c) The writ of habeas corpus shall not extend to a 
prisoner unless— 
(1) He isin custody under or by color of the authority 
of the United States or is committed for trial before 
some court thereof; or 
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(2) He is in custody for an act done or omitted in 
pursuance of an Act of Congress, or an order, process, 
judgment or decree of a court or judge of the United © 
States; or 
* * . * e 
§ 2242. Application 

Application for a writ of habeas corpus shall be in 
writing signed and verfied by the person for whose relief 
it is intended or by someone acting im his behalf. 

It shall allege the facts concerning the applicant’s 
commitment or detention, the name of the person who 
has custody over him and by virtue of what claim 
or authority, if known. 

It may be amended or supplemented as provided 
in the rules of procedure applicable to civil actions. 


* * * * * 


§ 2243. Issuance of writ; return; hearing; decision 

A court, justice or judge entertaining an applica- 
tion for writ of habeas corpus shall forthwith award 
the writ or issue an order directing the respondent to 
show cause why the writ should not be granted, un- 
less it appears from the application that the applicant 
or person detained is not entitled thereto. 

The writ, or order to show cause shall be directed 
to the person having custody of the person detained. 
It shall be returned within three days unless for good 
cause additional time, not exceeding twenty days, is 
allowed. 

The person to whom the writ or order is directed 
shall make a return certifying the true cause of the 
detention. 

When the writ or order is returned a day shall be 
set for hearing, not more than five days after the re- 
turn unless for good cause additional time is allowed. 

Unless the application for the writ and the return 
present only issues of law the person to whom the 
writ is directed shall be required to produce at the 
hearing the body of the person detained. 
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The applicant or the person detained may, under 
oath, deny any of the facts set forth in the return 
or allege any other material facts. 

The return and all suggestions made against it may 
be amended, by leave of the court, before or after 
being filed. 

The court shall summarily hear and determine the 
facts, and dispose of the matter as law and justice 
require. : 

* * * * * 
§ 2248. Return or answer ; conclusiveness 

The allegations of a return to the writ of habeas 
corpus or of an answer to an order to show cause in a 
habeas corpus proceeding, if not traversed, shall be 
accepted as true except to the extent that the judge 
finds from the evidence that they are not true. 


And Title 24 District of Columbia Code (Supp. VIII, 
1960) provides in part: 
§ 24-301. 


* * * Acquittal by jury on grounds of insanity—Con- 
finement in a mental institution—Conditions for release 
after confinement—Conditional release—* * *—Writ 
of habeas corpus. 


* * * * * 


(d) If any person tried upon an indictment or in- 
formation for an offense, or tried in the juvenile court 
of the District of Columbia for an offense, is acquitted 
solely on the ground that he was insane at the time 
of its commission, the court shall order such person 
to be confined in a hospital for the mentally ill. 

(e) Where any person has been confined in a hospital 
for the mentally ill pursuant to subsection (d) of this 
section, and the superintendent of such hospital certifies 
(1) that such person has recovered his sanity, (2) that, 
in the opinion of the superintendent, such person will 
not in the reasonable future be dangerous to himself or 
others, and (3) in the opinion of the superintendent, the 

616945—61——2 
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person is entitled to his unconditional release from the 
hospital, and such certificate is filed with the clerk of the 
court in which the person was tried, and a copy thereof 
served on the United States Attorney or the Corporation 
Counsel of the District of Columbia, whichever office 
prosecuted the accused, such certificate shall be sufficient 
to authorize the court to order the unconditional release 
of the person so confined from further hospitalization 
at the expiration of fifteen days from the time said cer- 
tificate was filed and served as above; but the court in 
its discretion may, or upon objection of the United 
States or the District of Columbia shall, after due notice, 
hold a hearing at which evidence as to the mental con- 
dition of the person so confined may be submitted, in- 
cluding the testimony of one or more psychiatrists from 
said hospital. The court shall weigh the evidence and, 
if the court finds that such person has recovered his 
sanity and will not in the reasonable future be danger- 
ous to himself or others, the court shall order such per- 
son unconditionally released from further confinement 
in said hospital. If the court does not so find, the court 
shall order such person returned to said hospital. Where, 
in the judgment of the superintendent of such hospital, 
@ person confined under subsection (d) above is not in 
such condition as to warrant his unconditional release, 
but is in a condition to be conditionally released under 
supervision, and such certificate is filed and served as 
above provided, such certificate shall be sufficient to au- 
thorize the court to order the release of such person 
under such conditions as the court shall see fit at the 
expiration of fifteen days from the time such certificate 
is filed and served pursuant to this section: Provided, 
That the provisions as to hearing prior to unconditional 
release shall also apply to conditional releases, and, if, 
after a hearing and weighing the evidence, the court 
shall find that the conditions of such person warrants 
his conditional release, the court shall order his release 
under such conditions as the court shall see fit, or, if the 
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court does not so find, the court shall order such person 
returned to such hospital. 


* * * * * 


(g) Nothing herein contained shall preclude a person 
confined under the authority of this section from estab- 
lishing his eligibility for release under the provisions 
of this section by a writ of habeas corpus. 


SUMMARY OF ARGUMENT 


A person who, after having been committed to a mental 
institution pursuant to a verdict of not guilty by reason of 
insanity, files a petition for writ of habeas corpus seeking his 
release must meet the tests for such relief laid down in D.C. 
Code § 24-301(e). For unconditional release, such a person 
must show that (1) he is free from such abnormal mental con- 
ditions as would make him dangerous to himself or others in 
the reasonably foreseeable future; and (2) that the super- 
intendent of the institution acted arbitrarily and capriciously 
in refusing so to certify. For conditional release, such a person 
must show that (1) he has recovered from abnormal mental 
condition to such an extent as will assure that (2) under certain 
conditions of supervision he will not be dangerous to himself or 
others, and (3) that the superintendent acted arbitrarily and 
capriciously in refusing to certify to this effect. 

The allegations of the petition in this case were at best in- 
conclusive as to whether appellant met the above tests for some 
sort of release, in that they failed to negate the existence of 
abnormal mental condition rendering appellant potentially 
dangerous, and did not charge the superintendent with arbi- 
trariness. The superintendent’s sworn return, on the other 
hand, recited his conclusion that appellant still suffered from 
Acute Brain Syndrome, an abnormal mental condition render- 
ing appellant potentially dangerous. Appellant thereafter 
failed to traverse the return or otherwise deny the superin- 
tendent’s conclusions, nor did he amend or supplement the 
petition to charge the superintendent with arbitrariness and 
capriciousness. On this state of the pleadings, hearing of the 
petition was not required. Fielding v. Overholser, infra. 
Moreover, given the short period of time that elapsed between 
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appellant’s commitment and the filing of the petition, con- 
sidered together with the superintendent’s return and the 
gravity of the conduct underlying the insanity commitment, 
the lower court had discretion to deny hearing of the petition 
under Tatem v. United States, infra (dictum). 


ARGUMENT 


The petition for writ of habeas corpus was properly dismissed 
without hearing 


A. The standards of eligibility for release under D.C. Code § 24-301 


Jurisdiction of the court below in this case is said to be based 
on D.C. Code § 24-301(g) (Supp. VIII, 1960) (Br. at 1),” 
That subsection provides that nothing in § 24-301 shall pre- 
clude a person confined under authority of § 24-301(d) from 
establishing his “eligibility for release under this section by a 
writ of habeas corpus.” Accordingly, for release pursuant to 
petition for writ of habeas corpus, @ person so confined must 
meet “the tests for such relief laid down in the governing 
statute.” Overholser v. Lynch, 109 U.S. App. D.C. 404, 410, 
288 F. 2d 388, 394, cert. granted, 366 US. 958 (1961). 
. The governing statute is § 24-301 (e), supra, p. 5-7. Uncon- 

ditional release is authorized fifteen days after certification by 
the hospital superintendent “(1) that such person has re- 
covered his sanity, (2) that, in the opinion of the superintend- 
ent, such person will not in the reasonable future be dangerous 
to himself or others, and (3) in the opinion of the superin- 
tendent, the person is entitled to his unconditional release 
from the hospital * * *.” 

Thus, in order to demonstrate in habeas corpus proceed- 
ings that he is eligible for unconditional release, a person 
confined, as appellant is, pursuant to § 24-301(d) “must 
show that (1) he has recovered his sanity, (2) that he will 
not in the reasonable future be dangerous to himself or 


® Technically speaking, §24-301(g) is not a jurisdictional statute, al- 
though it is cited as such in appellant’s brief (p. 1). Section 24-801(g) 
was probably enacted merely out of an abundance of caution to guard 
against poesible judicial constriction of traditional habeas corpus remedies 
in the administration of § 24-301, as amended in 1955. Jurisdiction prop- 
erly rests on 28 U.S.C. § 2241 (1958), supra, pp. 3-4. 
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others, and (3) that the superintendent acted arbitrarily and 
capriciously in refusing so to certify and to recommend un- 
conditional release.” Overholser v. Russell, 108 US. App. 
D.C. 400, 402, 283 F. 2d 195, 197 (1960). 

Conditional release is authorized upon the certificate of 
the superintendent that the individual “is not in such con- 
dition as to warrant his unconditional release, but is in & 
condition to be conditionally released under super- 
vision * * *.” In Hough v. United States, 106 US. App. 
D.C. 192, 271 F. 2d 458 (1959), this Court construed the 
foregoing provisions to require that a person seeking con- 
ditional release must show that he has recovered sufficiently 
so that under the proposed conditions—or under conditions 
which the court may impose (in lieu of or in addition to 
those certified as necessary by the superintendent) as it shall 
see fit—“such person will not in the reasonable future be 
dangerous to himself or others.” 106 U.S. App. D.C. at 195, 
271 F. 2d at 461. 

Thus, following the analysis in Overholser v. Russell, 
supra, in order to demonstrate in habeas corpus proceed- 
ings one’s eligibility for conditional release, he must show 
that (1) although he has not fully recovered his sanity, he 
has recovered to a degree that (2) under certain conditions 
of supervision he will not in the reasonable future be dan- 
gerous to himself or others, and (3) that the superintendent 
acted arbitrarily and capriciously in refusing so to certify 
and to recommend conditional release. 

Judicial gloss was placed upon the unconditional release pro- 
visions in Overholser v. Leach, 103 U.S. App. D.C. 289, 257 F. 
2d 667 (1958), cert. denied, 359 US. 1013 (1959). As pointed 
out in Krash, The Durham Rule, 70 Yate L.J. 905, 944 (1961), 
this Court’s opinion as first announced in that case on July 10, 
1958, which is unreported, construed the requirement of restora- 
tion to sanity to require “freedom from such mental disease or 
defect as would make the individual dangerous to himself or 
the community in the reasonably foreseeable future.” (Em- 
phasis supplied.) Subsequently this Court amended its 
opinion (Order, Overholser v. Leach, No. 14480, D.C. Cir., Sep- 
tember 18, 1958) by deleting “mental disease or defect” and 
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substituting the words “abnormal mental condition.” In 
Hough v. United States, supra, this amendment was explained 
as an explicit rejection of the contention that recovery of sanity 
was sufficient for release, and the Court reiterated that the stat- 
ute, properly construed, required “freedom from such ab- 
normal] mental conditions as would make the individual danger- 
ous to himself or the community in the reasonably foreseeable 
future.” 106 U.S. App. D.C. at 195, 271 F. 2d at 461. See also 
Starr v. United States, 105 U.S. App. D.C. 91, 96-7, 264 F. 2d 
377, 383, cert. denied, 359 U.S. 936 (1959) ; Overholser v. Rus- 
sell, supra, 108 U.S. App. D.C. at 403-4, 283 F. 2d at 198-9 
(concurring opinion). As Krash points out in his article, 
Krash, loc. cit. supra, “The phrase ‘abnormal mental condition’ 
was obviously chosen with meticulous care and was manifestly 
designed to reach the case of a sociopath acquitted on grounds 
of insanity who, though ‘sane’ and not mentally diseased in the 
terminology of some specialists, may suffer from an emotional 
disorder which makes him dangerous. Indeed, ‘abnormal men- 
tal condition’ is a sufficiently comprehensive standard to 
reach all types of mental disorders.” (Emphasis supplied.)* 

The Leach line of cases carries over, of course, to conditional 


release eligibility. For conditional release on habeas corpus, 
obviously a patient must establish (1) such relative degree of 
freedom from abnormal mental condition as would assure that 
(2) under certain conditions of supervision he will not be dan- 


* Appellant reads Starr v. United States, supra, to say that “continued con- 
finement is not permissible unless the patient is dangerous to himself or 
others by reason of a mental disease or disorder” (Br. at 12,n.2). We dis- 
agree. Citing Leach, the Starr opinion was explicit to the effect that “if 
a mental disease or defect, which led to a verdict of not guilty by reason of 
. insanity, is still present to a degrce rendering the defendant potentially 
dangerous, the statute requires that he be confined until it is found by the 
court that he has recovered his sanity and no longer has an abnormal 
mental condition which causes him to be potentially dangerous.” 106 U.S. 
App. D.C. at 97, 264 F. 2d at 383 (emphasis supplied; footnote omitted). 

It is late in the day, we submit, for appellant to argue against the “ab- 
normal mental condition” standard of Leach (Br. at 12,n.2). The opinion 
of this Court in that case was jgined in by then Chief Judge Edgerton and 
Judges Washington and Burger; was adhered to additionally by Judges 
Miller, Prettyman, Danaher and Bastian in the Court’s Starr opinion, and 
by Judges Bazelon and Fahy in the Court’s Hough opinion. Thus all nine 
judges of this Court have concurred in the correctness of the Leech standard. 
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gerous to himself or others, and (3) that the superintendent 

acted arbitrarily and capriciously in not certifying to this effect. 

B. The petition for writ of habeas corpus was at best inconclusive as to 
appellant’s eligibility for release; it warranted no more than issuance.of 
the order to show cause why the writ should not issue 

It is against the foregoing statutory setting, as construed by 
this Court, that appellant’s petition for writ of habeas corpus 
must be judged. 

Initially, it is noted that this case does not present the sort 
of threshold problem dealt with by this Court in Tatem v. 
United States, 107 U.S. App. D.C. 230, 275 F. 2d 894 (1960), 
relied on by appellant. In that case, the District Court at the 
outset had denied leave to file a petition for writ of habeas cor- 
pus without prepayment of costs, and hence the petition was 
not even entertained. Here, in contrast, appellant was allowed 
to file in forma pauperis, and the petition was doubtless 
“entertained.” ° 

Passing now to appellant’s petition, we bear in mind the 
liberal attitude insisted upon by the courts in construing pro 
se filings of incarcerated persons for the Great Writ; as stated 
in Stewart v. Overholser, 87 U.S. App. D.C. 402, 405, 186 F.2d 
339, 342 (1950), “Skill and perfection in [the] method of 
alleging sanity is not required.” See also Darr v. Burford, 339 
U.S. 200, 203-4 (1950). This is a far cry from saying, however, 
that skill and perfection, or some lesser degree of artfulness 
falling short of total ineptitude, is not permitted; or that if 
allegations of sanity are, relatively speaking, carefully drawn, 
they are not to be given their natural effect. This appellant’s 
petition defined its own terms. Appellant averred “that he is 
of sound mind as [i.e., because, or in that] he does not suffer 
from schizophrenic reaction, chronic undifferentiated type nor 
delusion, nor hallucinations and neather [sic] dementia precox 
with paranoid tendencies, but at all times able to know right 


*«Entertain,” as used in 28 U.S.C. $§ 2243-2244 (1958), supra, p. 4, means 
“a federal district court’s conclusion, after examination of the application 
with such accompanying papers as the court deems necessary, that a hearing 
on the merits legal or factual.is proper. * * * Even after deciding to 
entertain the application, the District Court may determine later from the 
return or otherwise that the hearing is unnecessary.” Brown vy. Allen, 334 
U.S. 443, 461 (1952). [Emphasis supplied] 
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from wrong” (J.A. 2). This, in other words, was a limited, 
negative allegation; that is to say, it alleged soundness of mind 
in terms of specifying diseases and symptoms that appellant 
claimed he was not suffering from; by being particular, it did 
not negate the possibility that appellant was still of unsound 
mind by reason of a disease or disorder not mentioned, and 
potentially dangerous because of it. Moreover, the allegation 
of ability to know right from wrong, while it would not convert 
an averment of restoration to sanity into something less than 
that, does not rule out the existence of some abnormal mental 
condition that does not affect ability to know right from wrong. 
See Stewart v. Overholser, supra, 87 U.S. App. D.C. at 405, 186 
F.2d at 341-2; cf. Durham v. United States, 94 US. App. D.C. 
228, 214 F.2d 862 (1954). Thus, the petition did not affirma- 
tively allege appellant’s freedom from abnormal mental condi- 
tions; further, it did not charge appellee with arbitrariness and 
capriciousness in his failure to certify appellant to the court as 
eligible for unconditional or conditional release. Compare 
Overholser v. Russell, supra. 

Given the inconclusiveness of the petition, forthwith issuance 
of the writ by the District Court was, we submit, unwarranted. 


At most the petition called for use of the alternate procedure 
actually followed, which was issuance to appellee of an order 
to make return and show cause why the writ should not be 
granted. Walker v. Johnston, 312 US. 275, 284 (1941); 
Stewart v. Overholser, supra, 87 U.S. App. D.C. at 407-8, 186 
F. 2d at 344-5. 


C. The return to the show cause order and the petition did not raise an 
issue of material fact requiring issuance of the writ and hearing of the 
petition 

The sworn return filed by appellee did not cross swords with 
* the petition at all. The return did not deny that appellant 
was not suffering from schizophrenic reaction, chronic undif- 
ferentiated type; did not deny that appellant was not suffering 
from dementia praecox with paranoid tendencies; did not deny 
that appellant was not experiencing delusions and hallucina- 
tions; did not deny that appellant at all times was able to know 
right from wrong. Entirely new matter was set up. Appellee 
certified, as being the true cause of appellant’s continued de- 
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tention, that in his opinion and the opinion of others of his 
staff at St. Elizabeths, appellant had not yet recovered from 
ap abnormal mental condition diagnosed as “Acute Brain Syn- 
drome Associated with Intoxication. Alcohol Intoxication. 
(Clinical: Syphilis)” (J.A. 4).° Appellee was of opinion that 
appellant required further treatment “before he can be cer- 
tified as not dangerous to himself or others within the reason- 
able future if released into the community” (J.A. 4). The 
return also pointed out that appellant had not charged appellee 
with arbitrariness and capriciousness in refusing to certify him 
for release. 

On at least two crucial counts, therefore, no factual issue 
between petition and return wasdrawn. (1) The petition had 
not affirmatively alleged that appellant was not suffering from 


* Acute Brain Syndrome is a recognized brain disorder caused by or as- 
sociated with impairment of brain tissue function. “Acute,” as opposed to 
“Chronic,” refers to the reversibility of the brain lesion and its accompany- 
img organic syndrome, not to etiology, onset, or duration of illness; 
“Chronic” Brain Syndrome would indicate irreversibility of the disorder 
with permanent damage to the brain and a persistent organic syndrome. 

Acute Brain Syndrome is classified among a number of acute brain dis- 
orders according to the cause of the impairment of brain tissue function. 
Most frequently, the syndrome is produced by infections and toxic states. 
Acute Brain Syndrome Associated with Intoxication simply denotes an 
acute recoverable brain syndrome attributable to alcohol. Clinical evidence 
of syphilis in addition denotes that such temporary disorder has for @ 
contributing cause that particular infection, as opposed to other common 
infections which may produce brain syndrome, such as pneumonia, typhoid 
fever, and acute rheumatic fever. 

See Nores & Kors, Mooren Crrvicat Psycuurer 170-1 (Sth ed. 1958) ; 
American Psychiatric Association, Committee on Nomenclature and Statis- 
tics, DraoNostic & STATISTICAL MANUAL, MENTAL Drsorprgs 14-5, 16 (1952). 

Appellee and his staff have concluded that appellant’s Acute Brain Syn- 
drome is an “abnormal mental condition.” While there may be certain 
mental conditions as to which the designation “abnormal” may not be a 
“legally nor a medically meaningful conclusion” (Br. at 12, n.2)—such as 
emotional disorders ranging from mild upset to minor neurosis, and similar 
diagnoses which in the abstract are hard to place on one side or another 
of the normal-abnormal dividing line—we do not understand appellant to 
argue that Acute Brain Syndrome, which involves impairment of brain 
tissue function, is a normal mental condition. Without splitting hairs on 
the definition of “abnormal,” lawyers, doctors, and the man on the street 
would not have much difficulty in saying that there is something not normal 
about physiological brain damage. 
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an abnormal mental condition, whereas the sworn return 
affirmatively certified that appellant was suffering from an 
abnormal mental condition. (2) The return alleged that ap- 
pellee could not certify appellant as not dangerous to himself 
or others within the reasonable future if released into the com- 
munity, whereas the petition had not alleged that appellee’s 
failure so to certify was arbitrary and capricious. Petition 
and return thus did not join issue on two indispensable ele- 
ments of appellant’s eligibility on habeas corpus for any sort 
of release: (1) non-existence of abnormal mental condition ; 
and (2) arbitrariness and capriciousness on the part of ap- 
pellee in not recommending any sort of release for appellant. 
At this stage of the pleadings, therefore, issuance of the writ 
and hearing of the petition were not required. 


D. Appellant’s failure to traverse the return or otherwise put appellee’s 
conclusions in issue, and failure to amend or supplement his petition to 
charge appellee with arbitrariness and capriciousness in refusing to cer- 
tify eligibility for release, warranted acceptance of the return as true 
and dismissal of the petition 

Petitions for writ of habeas corpus may be amended or sup- 
plemented as provided in the Federal Rules of Civil Procedure. 

28 U.S.C. § 2242, 13 (1958), supra, p. 4. And the applicant 

for the writ “may, under oath, deny any of the facts set forth 

in the return or allege any other material facts.” 28 US.C. 

§ 2243, 16 (1958), supra, p. 5. The appellant in this case, 

however, did none of these. He failed to amend or supplement 

his petition with affirmative averment that he was free from 
abnormal mental condition. He failed to traverse or otherwise 
deny under oath the conclusion of the return that he was 
suffering from abnormal] mental condition, namely Acute Brain 
Syndrome. He filed no supplemental pleading at all charging 
appellee with arbitrariness and capriciousness in refusing to 
certify him for any sort of release. We believe appellant was 
obliged to do one of these at the risk of having the return ac- 
cepted as true and his petition dismissed. See Fielding v. Over- 
holser, 106 US. App. D.C. 23, 268, F. 2d 898 (1959) ; ef. United 
States ex rel. Yong v. Shaughnessy, 194 F. 2d 474 (2d Cir. 
1952). 
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Our position here is not opposed to 28 U.S.C. § 2248 (1958), 
supra, p. 5, as construed in Stewart v. Overholser, supra. The 
Stewart case holds, of course, that a return is not required, but 
only when the petition and return clearly frame an issue for 
hearing; the case does not say a return is not permitted, and 
does not address itself at all to circumstances in which, on the 
state of the pleadings, a return would be required in order to 
avoid dismissal of the petition without hearing. The footnote 
of this Court in Stewart, 87 U.S. App. D.C. at 405 n. 5, 186 
F. 2d at 342 n. 5, makes the basis of its holding in this regard 
clear: 

We read § 2248 of the Judicial Code as not requiring 
a traverse when a factual issue has been clearly framed 
by the petition and the return or answer. This section 
provides that the allegations of a return or answer to an 
order to show cause shall be accepted as true if not tra- 
versed, except to the extent the judge finds from the 
evidence that they are not true. This contemplates that 
where the petition and return or answer do present an 
issue of fact material to the legality of detention, evi- 
dence is required to resolve that issue despite the absence 
of a traverse. This reference to evidence assumes a 
hearing on issues raised by the allegations of the peti- 
tion and the return or answer to the order to show cause. 


* * * * * 


[The] wording [of § 2243, too] clearly assumes that 
the application and the return, without traverse or other 
formal pleading, may present issues of fact that must 
be determined at a hearing. [Emphasis supplied.] 

The above language has not been construed by this Court to 
require a hearing on petition and return in every case, but only 
when these join material issues. Thus, in Fielding v. Over- 
holser, supra, the petition failed to allege that the patient was 
no longer dangerous to himself or others, and did not charge 
the superintendent with arbitrariness and capriciousness in his 
refusal to certify release; after the superintendent on return 
set forth his conclusion that the patient was still dangerous 
from abnormal mental condition, the patient filed no further 
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responsive pleading joining issue with such conclusions. Re- 
citing the state of the pleadings below, this Court affirmed the 
District Court’s denial of the petition without hearing, citing, 
with a “cf.” reference to, Stewart v. Overholser, supra. i 
result is not tantamount to giving conclusive effect to the 
superintendent’s “conclusionary certificate” (Br. at i, 4, 6). 
Nor is it a reversion to the rule at common law that a return 
was deemed to import verity until impeached. See Crowley 
y. Christensen, 137 U.S. 86, 94 (1890); Historical and Revision 
Notes following 28 U.S.C.A. § 2248. It is merely requiring 
that a person who seeks to test the superintendent’s conclusion 
“by the familiar processes of adversary proceedings” (Ragsdale 
y. Overholser, 108 U.S. App. D.C. 308, 314, 281 F.2d 943, 949 
(1960) ), sustain his burden of demonstrating the existence of 
“disputed factual questions” (Br. at 7) before a hearing on the 
petition will be held. 

Appellant’s reliance principally (Br. at iii) on Lewis v. Over- 
holser, 107 US. App. D.C. 83, 274 F. 2d 592 (1960), is in our 
opinion misplaced. That was not a case in which “in cireum- 
stances identical to those here presented, this court ruled that 
the District Court is required to hold a hearing on a petition for 
release filed after commitment of an accused acquitted for in- 
sanity” (Br. at 11; emphasis ours). That case, in our view, in- 
volved a patient in a category wholly separate and apart from 
that of the appellant in this case, and arose under the statutory 
scheme of § 24-301 prior to the 1955 amendments thereto 
which apply here. Lewis was a Municipal Court defendant 
committed prior to trial pending restoration of his “sanity.” 
Lewis subsequently petitioned for the writ of habeas corpus 
alleging that he was “of sound mind”; the return denied the 
allegation. This Court held that the petition was erroneously 
dismissed by the District Court without holding @ hearing on 
the disputed issue of restored sanity. The Lewis case did not 
involve a person acquitted of crime solely by reason of in- 
sanity; hence there was no necessity for Lewis to allege those 
elements of eligibility for release applicable to persons in that 
situation; moreover, at the time of Lewis's commitment, the 
statutory certificate scheme of the 1955 amendments to § 24- 
301 was not yet in effect even with respect to insanity acquit- 
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tals. Appellant here, and the statute pursuant to which he 
stands committed, distinguish this case from Lewis's. Appel- 
lant is a member of “an exceptional class of people—people 
who have committed acts forbidden by law, who have ob- 
tained verdicts of ‘not guilty by reason of insanity,’ and who 
have been committed to a mental institution pursuant to” 


F. 2d at 670 (footnotes omitted). 

As pointed out before, appellant’s additional reliance upon 
Tatem v. United States, 107 U.S. App. D.C. 230, 275 F. 2d 894 
(1960), fails to make the distinction between the threshold de- 
nial of leave to file the petition in that case, and the entertain- 
ing, although summary, of the petition in the present case. In 
addition, however, Tatem in a considered dictum set forth 
several factors to be weighed in deciding whether a hearing 
should be held even on sufficient allegations of eligibility for 
release; the Court said, 107 US. App. D.C. at 282, 275 F. 2d 
at 896: 

In limited circumstances, although they would be 
rare, it might not be necessary to hold a formal hearing 
on the allegations. Conceivably, the shortness of time 
between the commitment and the filing of the petition, 
the petitioner’s long history of mental disease, his his- 
tory of similar anti-social conduct, and the gravity of 
the particular offense, when considered together with = 

report as to why release is not 
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recommended, may give grounds for denial prior to & 

formal hearing. s 
In the present case, all of the operative factors of the sort indi- 
cated in the above fragment from Tatem militated against the 
holding of a hearing: (1) only six months elapsed between the 
date of appellant’s commitment pursuant to the insanity ver- 
dict and the filing of the petition below; (2) according to ap- 
pellant’s erstwhile counsel, appellant admitted to a history of 
institutionalization dating back to 1948 or 1949 (Joint Appen- 
dix, p. 4, Whittaker v. United States, No. 15559, D.C. Cir.) ; 
(3) appellant has had a prior felony conviction (id. at 56); (4) 
the particular offenses here were of shocking gravity, punish- 
able by as much as fifteen years’ imprisonment’ and for which 
appellant actually received three to ten years at his first but 
defective trial (id. at 52); and (5) the sworn return in this case, 
in effect a “contemporaneous medical report as to why release 
is not recommended,” which is untraversed, establishes that 
appellant still suffers from an abnormal mental condition 
rendering him potentially dangerous. We therefore believe that 
even if appellant’s pleadings were not as fatally defective as 
Fielding’s which this Court held not to require hearing in 
Fielding v. Overholster, supra, the factual circumstances of this 
case are within the “limited circumstances” as to which there 
is a residuum of discretion in the District Court to deny hearing 
within the sense of the Tatem dictum. 

In putting forward the above arguments, we are not unaware 
that the District Court apparently rested its disposition of this 
case on reasons summed up (on the District Court’s file jacket) 
in the one word, “premature.” We submit this word, in the con- 
text of the proceedings here, is not entirely free from ambiguity. 
“Premature” may have a substantive as well as a procedural 
meaning. Procedurally, “premature” might mean, as applied 
to this case, that as a matter of law the time lapse between ap- 
pellant’s commitment and the filing of the petition below is 
too short to permit of the petition’s being heard. Substan- 
tively, “premature” might mean, as applied to this case, that as 


‘Assault with intent to commit, carnal knowledge carries a maximum 
penalty of fifteen years (D.C. Code § 22-501 (1951) ), and the Miller Act, or 
indecent Liberties offense (D.C. Code § 22-8501(a) (1951)), a maximum of 
ten years, 
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a matter of fact, appellant, in the words of the superintendent, 
“requires further treatment before he can be certified as not 
dangerous to himself or others within the reasonable future if 
released into the community” (J.A. 4). We favor the second 
interpretation, for the reason that had the District Court used 
the word “premature” in the first sense, it would hardly have 
taken the inconsistent course of denying a hearing and at the 
same time allowing an appeal from the denial to proceed with- 
out prepayment of costs; denial on substantive grounds would 
have been more likely to raise in the court’s mind the existence 
of a nonfrivolous issue for appeal. At all events, appellee is 
entitled on this appeal to support the result reached in the 
District Court on any ground or grounds having basis in the 
record, United States v. American Ry. Express Co., 265 US. 
425, 432 (1924), and we submit the arguments here made are 
ample to sustain the disposition regardless of what the lower 
court meant by “premature.” 


CONCLUSION 


Wherefore, it is submitted the judgment of the District - 
Court be affirmed.* 


Davi C. ACHESON, 
United States Attorney. 
Naraan J. Pavtson, 
Oscan 
Assorr A. LEBAN, 
Assistant United States Attorneys. 


*Such affirmance, of course, would be “without prejudice to a second 
habeas corpus proceeding, brought after a reasonable period of time has 

peed * * *.” Curry v. Overholser, 109 U.S. App. D.O. 288, 287, 287 
F. 2d 187, 141 (1960), citing Stewart v. Overholser, supra, 
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